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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

)
)
)
)
)

)
TIMOTHY GARDNER KELLY, JR., )
)
Defendant-Appellant.
)

NOS. 46791-2019 & 46792-2019
ADA COUNTY NOS. CR0l-17-12678
& CR0l-18-40876
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Timothy Kelly was on probation for burglary and grand theft, when he was charged with
possession of methamphetamine. Mr. Kelly admitted he violated the terms of his probation and
pled guilty to the new possession of methamphetamine charge.

The district court revoked

probation and executed Mr. Kelly's previously suspended sentence of eight years, with four
years fixed, and imposed a concurrent sentence of seven years, with three years fixed, for the
new charge. Later, the Court denied Mr. Kelly's Rule 35 motion seeking leniency. Mr. Kelly
asserts the district court abused its discretion in its sentencing determinations.

1

Statement of the Facts & Course of Proceedings
In May of 2017, the State filed a complaint alleging that Timothy Kelly had committed
the crimes of burglary and grand theft the previous August. (R., pp. I 0-11.) Mr. Kelly waived
his right to a preliminary hearing, was bound over into the district court, and an information was
filed charging him with the above crimes. (R., pp.33-35, 39-40.) Pursuant to an agreement with
the State, Mr. Kelly pleaded guilty as charged, and the State agreed not to seek a persistent
violator enhancement and to recommend suspended current sentences totaling fourteen years,
with five years fixed, with Mr. Kelly to be placed on probation. (R., pp.47-52.) The district
court sentenced Mr. Kelly to suspended concurrent eight-year terms, with four years fixed, and
placed Mr. Kelly on probation. 1 (R., pp.60-67.)
About a year later, the State alleged that Mr. Kelly violated the terms of his probation in a
variety of ways, most notably, by picking up new charges of possession of methamphetamine,
possession of marijuana, and possession of drug paraphernalia, and by possessing a firearm.
(R., pp.68-78, 146-47.) The State additionally alleged that Mr. Kelly violated the terms of his
probation violation by being charged with three additional counts of grand theft, grand theft by
receiving stolen property, and possession of drug paraphernalia.

(R., pp.80-89.) Mr. Kelly

pleaded guilty to possession of methamphetamine and admitted that he violated the terms of his
probation by doing so, and the State dismissed the remaining charges and remaining probation
violation allegations. 2 (R., pp.98-99, 149-65; Tr. 11/20/18; 3 Tr. 11/21/18, p. 7, L.5 - p.11, L.12.)

1

The sentence was ordered to run concurrently with a sentence previously imposed in Ada
County Case No. CR0I-16-29033, a sentence that was eventually commuted to time served
(Tr. 1/10/19, p.14, Ls.9-15), and one that is not a subject of this appeal.
2
Mr. Kelly also pleaded guilty to one new charge of grand theft, in Ada County Case No. CR0I18-4 784 7, and he was ultimately sentenced to a concurrent unified term of seven years, with
three years fixed. (Tr. 1/10/19, p.15, Ls.10-14.) Mr. Kelly did not file a notice of appeal in that
case.
2

At a joint disposition/ sentencing hearing, Mr. Kelly's counsel asked the district court to provide
Mr. Kelly with another opportunity at probation, noting that he had obtained some treatment, and
he was hoping to get into the Walker Center for more treatment. (Tr. 1/10/19, p.9, L.5 - p.11,
L.9.) For his earlier burglary and grand theft convictions, the district court revoked probation
and executed the previously imposed eight-year sentence, with four years fixed. (R., pp. I 06-08;
Tr. 1/10/19, p.14, Ls.16-21.)

For his new possession of methamphetamine conviction, the

district court imposed a concurrent unified sentence of seven years, with three years fixed.
(R.,pp.171-73; Tr. 1/10/19, p.15, Ls.10-14.) Mr. Kelly filed timely notices of appeal in these
two cases. (R., pp.115-17, 183-85.)
Just a few days after the order revoking probation was entered in the burglary and grand
theft case, and the judgment of conviction was entered in the possession of methamphetamine
case, Mr. Kelly filed Rule 35 motions seeking leniency, and he asked for additional time to
supplement the record prior to the district court ruling on his motions. (R., pp.112, 180.) In each
case, the district court entered an order granting Mr. Kelly 120 days from the date his final
dispositions were entered, in order to supplement the record. 4 (R., pp.113, 181.) Within the time
period allotted by the district court, Mr. Kelly filed a supplement to his Rule 35 motion
informing the court that he has been transferred to a work center and was employed outside the
institution, and that he regularly attends AA/NA meetings. (Augmentation, pp.1-2) 5 Mr. Kelly
asked the court to reduce his sentence so that he can become eligible to take a pre-parole
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The transcript of the November 20, 2018 entry of plea hearing does not contain numbered lines.
While a defendant has 120 days from the judgment imposing sentence to file a motion seeking
a reduction of that sentence, "[t]he court may also reduce a sentence on revocation of probation
or on motion made within 14 days after the filing of the order revoking probation." I.C.R. 35(b).
The district court may have lost jurisdiction to rule on the Rule 35 motion Mr. Kelly filed in his
probation revocation case.
4

3

treatment program at an earlier date.

(Augmentation, pp.1-2.)

The district court denied

Mr. Kelly's Rule 35 motion. (Augmentation, pp.3-6.)

ISSUES
I.

Did the district court abuse its discretion by failing to allow Mr. Kelly a second chance at
probation?

II.

Did the district court abuse its discretion when it denied Mr. Kelly's Idaho Criminal Rule
35 Motion for a Reduction of Sentence?

ARGUMENT
I.
The District Court Abused Its Discretion By Failing To Allow Mr. Kelly A Second Chance At
Probation
In light of the mitigating circumstances that exist in his case, Mr. Kelly asserts that the
district court abused its discretion by revoking his probation in his burglary and grand theft case,
and by declining to place him on probation in his possession of methamphetamine case. Where a
defendant contends that the sentencing court imposed an excessively harsh sentence, the
appellate court will conduct an independent review of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. The
governing criteria or objectives of criminal punishment are:

(1) protection of society; (2)

deterrence of the individual and the public generally; (3) the possibility of rehabilitation; and (4)
punishment or retribution for wrongdoing.
Mr. Kelly's criminal activities are a direct consequence of his substance abuse issues. He
had been using a half of a gram of methamphetamine per day, by the time of his initial arrest in
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Mr. Kelly has filed a motion to augment the record with his supplement to his Rule 35 motion,
and the district court's denial of that motion. The motion to augment is currently pending.
4

2016. 6 (PSI, p.15.)7 Mr. Kelly was basically homeless, sleeping wherever he could, for a period
of about four years. (PSI, p.10.) He recognized that methamphetamine, his drug of choice, took
up all of his time and money, and he expressed a desire to stop using drugs. (PSI, p.14.) As his
attorney noted during the joint disposition and sentencing hearing, when Mr. Kelly is "using or
abusing drugs, he's essentially a thief

He recognizes that."

(Tr. 1/10/19, p.9, Ls.6-8.)

However, when he is sober, Mr. Kelly has demonstrated a lot of pro-society qualities, as he was
a model inmate while awaiting sentencing.

(Tr. 1/10/19, p.9, Ls.9-12.)

Mr. Kelly himself

recognizes that he needs "serious rehab," but he believes that he can be a successful and
contributing member of society, by holding himself accountable and overcoming his addiction.
(Tr. 1/10/19, p.11, Ls.13-24.)
Idaho Courts recognize that some leniency should be afforded to those whose criminal
activity stems from their substance abuse issues, where those individuals show a willingness to
accept and engage in treatment. See State v. Nice, 103 Idaho 89 (1982). Mr. Kelly asserts that,
in light of his insight into, and willingness to seek treatment for, his methamphetamine addiction,
the district court abused its discretion by failing to afford him a second chance at probation.

II.
The District Court Abused Its Discretion When It Denied Mr. Kelly's Idaho Criminal Rule 35
Motion For A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 3 5 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
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Mr. Kelly's original PSI was generated pursuant to his conviction for grand theft in CR0l-1629033, the sentence eventually commuted by the district court.
7
Citations to the Presentence Investigation Report and its attached materials will use the
designation "PSI," and include the page numbers associated with the 357-page electronic file
containing those documents.
5

the sentence originally imposed was unduly severe. Mr. Kelly supported his Rule 35 motion
with information about what he was trying to do to better himself while incarcerated.

He

informed the district court that he had been selected to move to St. Anthony's and was entrusted
with the opportunity to work outside of the institution, at Crapo Seeding. (Augmentation, p.1.)
He also informed the court that he was attending AA/NA meetings on a regular basis, and that he
desired that his fixed time be reduced "to enable him to get into treatment sooner rather than
later, and begin the process to transition back into the community fully." (Augmentation, p .1.)
In light of this new mitigating information, Mr. Kelly asserts that the district court abused
its discretion by denying his Rule 35 motion asking the court to reduce the fixed portion of his
sentence.

CONCLUSION
Mr. Kelly respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 26 th day of August, 2019.

I sf Jason C. Pinder
JASON C. PINTLER
Deputy State Appellate Public Defender

6

CERTIFICATE OF SERVICE
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